IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLEN VWEDEMEYER ) G VIL ACTI ON
V. :

THE UNI TED STATES LI FE

| NSURANCE COVPANY IN THE CI TY )

OF NEW YORK, et al. : NO. 05-6263

MEMORANDUM

Dal zel |, J. March 6, 2007
Plaintiff Ellen Wedeneyer alleges that defendants The

United States Life Insurance Conpany in the City of New York and

Di sability Reinsurance Managenent Services, Inc. wongfully

term nated benefits owed to her under a long termdisability

i nsurance policy. Before us now are the defendants' notions for

summary judgnent .

Fact ual Background

On April 19, 2001, then thirty-three-year old Ellen
Wedeneyer was involved in a rear-inpact car accident. Parties'
Stipulation of Facts ("Stip.") 1 6, Ex. 3 Chester Co. Hosp. Ener.
Dep't Records. She was then a principal for the Chester County
Internmediary Unit, Stip. § 7, at the Center for Alternative
Secondary Education ("CASE'), Wedeneyer Dep. 54:3-10. ' CASE
enrol |l s students who have been expelled fromtheir school

districts or have other serious problenms wth discipline issues,

! Wedeneyer's deposition was taken over the course of
t hree days -- Septenber 7, 2006 and Decenber 5 and 6, 2006 -- and
the deposition transcripts' page nunbers carry over into the
succeedi ng days.



weapons vi ol ations, drugs, or assault. Wdeneyer Dep. 450: 3-
451: 13.

Through her enpl oyer, Wedeneyer was covered by a group
Disability Insurance Policy (the "Policy") that was issued by The
United States Life Insurance Conpany in the City of New York ("US
Life"). The Policy included long termdisability ("LTD")
benefits. Stip. 11, Ex. 1 Goup Ins. Plan. She began receivVving
LTD benefits for the accident in October of 2001.

A. The Policy

The Policy provides LTD benefits for insureds who

"becone di sabl ed and continue to be so disabled.” Goup Ins.
Plan at G 19001 LTDB-1(B). "Disability" is defined as "tota
and/or partial disability.” [1d. The Policy defines total and

partial disability:

TOTAL DI SABI LI TY neans during the waiting
period and thereafter, your conplete
inability to performthe material and
substantial duties of your regular job.

"Your regular job" is that which you were
performng on the day before total disability
began.

The total disability nust be a result of an
injury or sickness. To be considered totally
di sabl ed, you nust al so be under the regul ar
care of a physician.

PARTI AL DI SABI LI TY neans that you are not
able to performthe material and substanti al
duti es of your regular job, but you are able
to perform

® at | east one of these duties on a part-
tine basis, or

® at | east one, but not all, of these duties
on a full-time basis.



"“Your regular job" is that which you were
performng on the day before disability
began.

The partial disability nust be a result of an
i njury or sickness.

Di sability Rei nsurance Managenent Services, |nc.
("DRVB") provided various services to US Life pursuant to a 2003
Agreenment for Group Long TermDi sability O ains Adjudication (the
"Adj udi cation Agreenent”). Stip. T 4, Ex. 2; see also DRVMS Supp.
Decl ., Feb. 22, 2007, Adjudication Agreenent.? DRMVS provided the
services as an i ndependent contractor and not as an enpl oyee or
partner of US Life. Stip. 15 DRMSis not a party to the
Policy nor did it ever issue any policy of insurance to
Wedeneyer, either directly or through her enployer. 1d. at 1 2-
3.

The Adj udi cation Agreenent provides for the
adj udi cation of clainms in the foll owi ng manner:

i. DRMS shall make a determ nation wth

respect to each Claim(as defined in Exhibit

A) whether such Caimis valid and payabl e

under the terns of the applicable Coverage
(as defined in Exhibit A) and pronptly advise

> This was not the first contract between the
defendants. On January 1, 1994, US Life entered into a
rei nsurance agreenent with Phoeni x Hone Life Miutual Insurance
Conmpany of Enfield, Connecticut ("Phoenix") (whose successor is
Transanerica) through DRMS, the underwiting manager for Phoeni x,
the reinsurer. Pl.'"s Mem of Lawin Qop'n to Defs.' Mts. for
SummJ. ("Pl.'s OQop'n") Ex. 53. This agreenent and its
anmendnents provi ded that Phoeni x would be paid a fixed percentage
of the premuns that US Life charged. Id. at DRVS01614- 18,
01630- 32.



[US Life] of such recommendation, in the
manner reasonably specified by [US Life].

ii. DRMS has full authority to determ ne

whet her a claimis payabl e provi ded, however,

[US Life] reserves the right as to coverages

underwitten by it to disregard the

determ nati on of DRVE.
Adj udi cati on Agreenment 1-2. It further provides that DRMSis to
be conpensated by "a percentage of the premiumpaid by [US Life]
for reinsurance with respect to those policies for which DRVS is
providing services." 1d. at Exhibit B

On Cctober 23, 2001, DRMS inforned Wedeneyer by letter
that her claimfor LTD benefits had been approved because she was
unable "to performthe duties of [her] occupation.” Stip. Ex. 5.
The benefits were retroactively payable as of May 19, 2001, and

woul d continue while she remained "contractual ly di sabl ed but not

beyond t he maxi mum benefit period provided by the policy or its

[imtation provisions.” 1d. The letter also advised that "[w]e
will require periodic updates regarding the status of your
condition fromyou and your attending physician." [|d.

B. Post - Acci dent Activities

O her than several half-days in May of 2001, Wedeneyer
has not returned to work since the accident. Stip. § 9. She did
not request an opportunity to return to work at Chester County
Internmediary Unit after May of 2001, nor did she ever ask that
t he school make any accommobdations for any disabilities. 1d. at
19 10-11. She also made no effort to secure enploynent as a

school principal for any other school district. 1d. at § 12.

4



At the tinme of the accident, Wdeneyer was enrolled in
a doctoral programat |muacul ata Col |l ege (now I nmacul at a
Uni versity), taking her last "classroont course of the program
"Orientation to Doctoral Research.” [d. at Y 16-17, Ex. 8
| mmacul ata Univ. Tr. She took a "Dissertation Research Sem nar"
in the sunmmer of 2001, "Dissertation |I" in the fall of 2001, and
"Dissertation Il" in the spring of 2002. See |nmaculata Tr.
When deposed, Wedeneyer said, "[i]t took a whole year to wite
all five chapters,” beginning in the summer of 2001 when she
submtted her first chapter. Wdeneyer Dep. 202:8-20. She also
stated, in an affidavit prepared after her deposition, that by
"wite" she neant the final editing and organi zing into chapter
formof all the material she had been gathering, researching, and
drafting during the previous three years. Wdeneyer Aff. | 2,
Dec. 21, 2006. Throughout the year in which she "wote" the
di ssertation, Wedeneyer woul d draft one chapter at a tine, send
it to her dissertation commttee nenbers, revise it based on
their critiques, resubmt it to them and continue this "back and
forth" until everyone agreed that she could start the next
chapter. Wedeneyer Dep. 140:11-141:10, 202:1-7. \Wen she
conpl eted the final chapter in the spring of 2002, she defended
the dissertation before a panel |mracul ata Col | ege appoi nted and
received a Doctorate of Education degree. Stip. {7 18, 20,
| mmacul ata Univ. Tr.

Wedeneyer had al so taken a class at St. Joseph's

University in the fall of 2002, and continued taking classes in
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2003, 2004, and 2005, eventually earning a Masters of Business
Adm nistration. Stip. 7 25, 31. She drove twenty-five m nutes
each way to attend the University. Wdeneyer Dep. 390:23-391: 3.
She al so tal ked to professors about accommobdati ons due to her
disability, and all except one made various all owances for her.
Id. at 468:4-469: 7.

In March of 2003, she traveled to China, Singapore, and
Thai |l and as part of a three-credit course entitled "International
Mar keting Study Tour™ at St. Joseph's University. Stip. 1 27-
28, Ex. 12 St. Joseph's Univ. Tr. This course was not required
for her MBA program Childs Dep. 34:7-12, Nov. 30, 2006. During
the two-week overseas trip, she participated in nmany, but not
all, of the activities, using a cane and occasionally a
wheel chair to get around. Wdeneyer 166:8-171:11. On two or
three days she stayed in her hotel room because of pain. 1d. at
167: 21-168: 1.

Def endants first | earned of Wedeneyer's studies at St
Joseph's University and her class trip to China, Singapore, and
Thai | and when they deposed her on Septenber 7, 2006. Wdeneyer
testified in her deposition that she did not nention her work at
St. Joseph's University to DRVS because it was not very inportant
to her and she did not think it would be inportant to DRVS.
Wedeneyer Dep. 390:3-10. She described it as a reason to get out
of the house, talk to others, and help fight her depression. |d.

at 388:17-20.



C. Admnistration of the daim

In the course of adm nistering Wdeneyer's claim DRMS
sought and recei ved updated information directly from her and her
treating nedical providers, periodically performed nedical
reviews of her claimfile, and engaged doctors to perform

i ndependent nedi cal exam nations ("I ME") of her.

1. | nf ormati on Updates From C ai nant

In a Novenber 6, 2002 letter, DRMS asked Wedeneyer to
provide information about certain nedical matters and her Soci al
Security disability benefits application, and it rem nded her
that "proof of continued disability is required" for her
benefits. Stip. Ex. 16. DRMS also explained that it had | earned
she was pursuing her doctorate at |Imraculata College, and it
asked her to supply detailed informati on about the cl asses,

i ncl udi ng how she could attend the classes yet not be able to
wor k, and how the course requirenents differed fromher job
activities. 1d.

When Wedeneyer failed to respond, DRMS again wrote to
her on January 27, 2003, asking for the information sought inits
Novenber 6 letter. Stip. Ex. 17. Wedeneyer then responded in a
February 1, 2003 letter, supplying the requested nedical and
Soci al Security information. Stip. Ex. 18. She also stated that
she was not taking classes at |nmacul ata Col | ege as of Novenber
of 2002 and therefore could not provide the requested information

about cl asses. | d.



In a March 19, 2003 |etter, DRVMS acknow edged recei pt
of Wedeneyer's February 1, 2003 |etter and stated:

Thank you for advising nme that you were not

taki ng cl asses as of the date of ny Novenber

letter. Please allow nme to be nore specific.

Ki ndly advise ne of any classes taken over

the past two years. Please be sure to

i nclude the name of each cl ass taken, the

dates it was taken and the date that you

recei ved any degree and/or certification.

Further, please respond to ny previous

inquiry . . . "how are you able to attend

classes and fulfill all the requirenents

i nvolved with attendi ng school, but still

feel unable to work. How do these

requirenments differ fromthe activities of

your job? Please provide a detailed

expl anati on. "
Stip. Ex. 19.

Wedeneyer wote back ten days later. Stip. Ex. 20.
She expl ained that she did not "formally attend"” her spring of
2001 class after her accident, but took an "inconpl ete" and
finished her work by e-mail. Wdeneyer Ltr. of Mar. 29, 2003.
The col | ege gave her "latitude to work on [her] dissertation at
[her] own pace and on [her] own tine table" and chose a conmttee
to help her by phone, mail, and e-mail. [d. Wdeneyer stated
that this type of work allowed her to see her doctors, take
nmedi cation, and get treatnment, in contrast to her stressful job
as a principal that had required fifty- to sixty-hour work weeks
overseeing a school for disruptive youths in grades five through
twel ve who had been expelled fromtheir school districts for

weapons viol ations, drug charges, or serious assault. Id. That



job had also involved a thirty-eight-mle conmute each way over
five -- and sonetines six -- days a week. 1d.

In a July 11, 2003 letter, DRMS requested that
Wedeneyer fill out the enclosed supplenental claimforns, which
she did within two weeks. Stip. Ex. 22, 23. She conpl ai ned of
severe neck and back pain, headaches, nerve damage to her arns
and | egs, TM5 and concentration and nenory problens. Stip. EX.
22. She described her daily activities as "determ ned by ny
degree of pain,"” which sone days confined her to bed and ot her
days permtted her to do errands. 1d. She would "drive short
di stances and only on days | feel sone relief fromthe pain and
am not overwhel ned by the nedication.” 1d. At no point did
Wedeneyer disclose to DRMS her course work at St. Joseph's

Uni versity.

2. Medical Reviews, Reports, and | MEs

On Cctober 19, 2001, Richard Herman, M D. conducted the
first nmedical records review, wherein he stated that three
exam ners believed Wedeneyer could not work. Stip. Ex. 4. He
al so rai sed a nunber of questions and suggested further
investigation into certain matters. |d. Four days |later DRMS
approved Wedeneyer's LTD benefits.

Wi | e Wedeneyer was receiving LTD benefits, DRMS had
several doctors conduct nedical reviews of her file. Dr. Herman
reviewed her file again on May 27, 2002. Stip. Ex. 10. Thonas
Reeder, M D. reviewed her file on July 25, 2003 and again on



Cctober 18 of that year. US Life Mem of Law in Supp. of Mot.
for Summ J. ("US Life Mot.") Ex. DRMS00377-379; Stip. Ex. 26.
Board certified neuropsychologist MIton Jay, Ed.D. reviewed her
records on June 18, 2003, US Life Mt. Ex. DRMS00377-379, and
filed an addendum on Novenber 19, 2003, commenting on the

neur opsychol ogi cal eval uati on of Wedeneyer by Dr. Carl Bradford,
and finding i nadequate support for Dr. Bradford's diagnosis of
post-traumatic cognitive deficits, Stip. Ex. 28.°3°

Wedeneyer's file contained, inter alia, five appraisals

fromher treating nedical providers. The first included reports
of neuropsychol ogi cal eval uations from Qctober 25, 2001* and June
24-25, 2003 by Carl Bradford, Ph.D., ABPN, Director of

Neur opsychol ogy at the Neurobehavioral G oup, concluding that
Wedeneyer showed neuropsychol ogical inmpairnment. Stip. Exs. 6,

37. There was al so a Novenber 19, 2002 report of an eval uation

® DRVB hired Dr. Jay through one of its vendors,
University Disability Consortium ("UDC'), a conpany that DRVS
uses for peer reviews. Reeder Dep. 45:25-46:11, July 26, 2006.
Dr. Peter Strang, the founder of UDC, estimated that his conpany
revi ewed about fifty cases for DRMS in 2006. Strang Dep. 11:15-
23, Dec. 1, 2006. The one hundred or so doctors working at UDC
do chart reviews and i ndependent nedi cal evaluations, and while
UDC takes case referrals fromboth plaintiffs and defendants,
about ninety-five percent of its investigations are for
defendants. [d. at 12:13-13:13, 20:23-24:16, 35:2-4. Dr. Strang
also testified that UDC discounts its fees for organizations that
refer a |arge volune of cases and that those business discounts
have no bearing on its doctors' nedical findings. Id. at 33: 8-
34: 23.

* Dr. Bradford's Qctober 25, 2001 report was not yet in
the file when Dr. Herman reviewed it on May 27, 2002. See Her man
Revi ew, May 27, 2002, at 1. Dr. Herman noted it was m ssing and
stressed the inportance of getting it. 1d.
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by David Webner, MD. -- submtted on behalf of Brian Shiple,

D. O, Wedeneyer's nmain treating physician -- assessing that
Wedeneyer had right |ateral thigh pain, somatic dysfunction,

| unbosacral strain/sprain, neck pain, and T 12 and twelfth rib
dysfunction. Stip. Ex. 11. There was, third, a January 21, 2003
re-exam nation report fromchiropractor Raynond Wsdo, D.C, of
Del aware County Pai n Managenent stating that Wdeneyer presented
with daily headaches that were sonetines severe, constant right
armand | eg pain with weakness, nunbness and tingling in her

ri ght upper and | ower extremties, and constant bil ateral
cervical, thoracic and |lunbar spine pain. Stip. Ex. 21. There
was al so an August 11, 2003 patient sunmary report from Dr.
Shiple, who is a board certified sports nedicine specialist and
Director and Division Chief of Sports Medicine in the Crozer
Keystone Health System Stip. Ex. 25. Lastly, the file
contained Dr. Bradford' s Novenmber 12, 2003 letter, wherein he

comrented on, inter alia, Dr. Jay's June 18, 2003

neur opsychol ogi cal records review by disputing that his own
psychiatric testing was too limted, agreeing that certain
testing he did in 2001 had "questionable validity" because
Wedeneyer "likely failed to put forth nmaximal effort in 2001".
Stip. Ex. 39. Dr. Bradford also noted that his 2003 reeval uation
(perfornmed after Dr. Jay's June 18, 2003 review) showed

neur opsychol ogi cal inpairnment and stated that Dr. Jay confl ated
two indexes and referred to a test's "standard age-based norns"

that Dr. Bradford did not think existed. Id.
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DRMS used a vendor, Physician Appoi ntment Services
("PAS"), to arrange for two outside consultants to perform | MES
on Wedeneyer. DRMS requires that the consultants PAS sel ects
have Board certification, academ c affiliation, specific
speci alty, and geographic proximty to the claimant. Lawsure
Dep. 15:2-13, July 26, 2006. Sarah Lawsure, the DRMS enpl oyee
who selects its vendors, described PAS s service as "val uabl e"
because they gave "quality I MEs, they were fair and objective,
t hey answered the questions, . . . and they provi ded excell ent
service turnaround tinmes." Lawsure Dep. 12:17-20, 14:2-9. She
judged "fair and objective" based on "whether their concl usions
could be correlated to the -- the data in the examnation." |1d.
at 14:10-13. She said she would not be surprised or concerned if
she | earned that a physician who exam ned Wedeneyer did over
ni nety-five percent of his | MEs, depositions, or courtroom
testinony for insurance conpani es, defendants in lawsuits, or
| awyers for those insurance conpani es or defendants. 1d. at
19: 13- 23.

PAS schedul ed | MEs for Wedeneyer with |I. Howard Levin,
M D., and Sandra Koffler, Ph.D., ABPP. Dr. Levin, a board
certified neurologist at Albert Einstein Medical Center in
Phi | adel phia, performed an | ME and submtted an April 15, 2004
report, as well as a May 12, 2004 |etter update. Stip. Exs. 29,
30. Dr. Levin concluded that Wdeneyer was "not suffering from
any neurol ogic, neurocognitive or physical inpairnment that would

prevent her fromreturning to work on a full-tine basis.”™ Levin

12



| ME Report, Apr. 15, 2004, at 11. dinical neuropsychol ogist Dr.
Koffl er, an Associate Professor and Director of Neuropsychol ogy
at Drexel University's College of Medicine, did an | ME and
submtted an April 22, 2004 report. Stip. Ex. 40. She concl uded
that there were "no neurocognitive issues that woul d preclude M.
Wedeneyer returning to the workplace" and gave a "prinmary
diagnosis . . . of depression.”" Koffler |IME Report, Apr. 22,
2004, at 17.

On June 9, 2004, Dr. Reeder reviewed the two I ME
reports and the rest of Wdeneyer's nedical records. Stip. Ex.
31. He then wote to Dr. Angela Brown, Wdeneyer's treating
physi ci an, on June 16, 2004 and told her there was no current
evi dence of neurol ogic, physical, or psychol ogical inpairnent.
Stip. Ex. 32. He asked Dr. Brown to respond with her opinion
within ten days and assured her that DRVS woul d rei nburse her for
her tinme. 1d. Wen Dr. Brown did not respond, DRMS wote
Wedeneyer a letter on August 4, 2004. Stip. Ex. 33. DRMS asked
Wedeneyer to have Dr. Brown respond within two weeks, and
cautioned that if she did not, DRVS would nmake its decision based
on the information in her claimfile. Id. DRMS received only
the final page of Dr. Brown's response before making its
decision, although it repeatedly tried to get a conplete copy.
See Stip. Ex. 41 DRVS Letter of Dec. 22, 2004 at unnunbered p. 2;
Stip. Ex. 44 DRVS Letter of May 23, 2005 at unnunbered p.2; Kelly
Dep. 19:4-20:1, July 26, 2006; Theriault Dep. 14:4-24, July 26,
2006.
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D. Ternmination of Benefits and Appeal

In a Decenber 22, 2004 letter, DRVS notified Wdeneyer
that it was termnating her LTD benefits. Stip. Ex. 41. Bethany
Theriault, the disability anal yst who was handli ng Wedeneyer's
claim also called her to deliver the news. Theriault Dep. 11:6-
25. The letter outlined DRMS' s review of the claimand concl uded
that she no longer qualified as disabled under the Policy. DRMS
Letter of Dec. 22, 2004. DRMS further infornmed Wedeneyer that
Wi thin ninety days she could request a re-evaluation, and, if she
did so, DRVMS would re-evaluate the claimin its totality
including all previously submtted information, relevant policy
provi sions, and previously reached conclusions. 1d. Also, a new
anal yst, one who had not worked on her claimbefore, would
conduct the review. 1d.

Wedeneyer submtted a letter of appeal on January 5,
2005. Stip. Ex. 44, DRMS Letter of May 23, 2005 at unnunbered
p.2. DRMS assigned the matter to Sarah Kelly, an appeal s anal yst
who had no previous involvenent with Wedeneyer's claim Kelly
Dep. 4:8-11, 6:12-17. Through a vendor, BM, DRMS comm ssi oned
i ndependent file reviews fromBoard certified neurol ogist Brian
Krasnow, M D., and Board certified neuropsychologist Cris
Johnston, Ph.D. Kelly Dep. 7:3-22; DRV6 Mem of Law in Supp. of
Mot. for Summ J. ("DRMS Mot.") Ex. 49. They issued a report on
April 11, 2005. DRMS Mot. Ex. 49. They reviewed the claimfile,
i ncl udi ng nmedi cal records, treating doctors' consultation notes,

the job description and physical requirenents of the principal's
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position, and correspondence from Wdeneyer and her attorney.
Krasnow & Johnston Report, Apr. 11, 2005, at 2-10. Dr. Krasnow
concl uded "there are no functional limtations to her
occupation,” and Dr. Johnston found "no convergent, clinical
support for neurocognitive inpairnent that would lead to
limtations and restrictions."” 1d. at 14-15.

DRVS forwarded this report to Wedeneyer's treating
physicians, Dr. Ziegler and Dr. Shiple, on April 13, 2005 and My
11, 2005, respectively. Stip. Exs. 42, 43. DRMS asked the
doctors if they disagreed with the nedical reviewers' findings,
and, if so, to "comment on the apparent nature and degree of
synptons as well as any restrictions and/or Iimtations that are
present."” 1d. Dr. Ziegler did not respond, and Dr. Shiple
responded by tel ephone on May 11, 2005, advising he would stand
on his letter report of August 11, 2003. See DRMS Letter of My
23, 2005 at unnunbered p.3; Kelly Dep. 18:20-19:3. That report
sumrari zed Wedeneyer's synptons and treatnment from Novenber of
2002 through July of 2003, but did not opine on any restrictions
on her ability to work. See Stip. Ex. 25.

Wedeneyer had al so submtted, along with her appeal
letter, a conplete copy of Dr. Brown's response to Dr. Reeder's
June 16, 2004 letter. See DRMS Letter of May 23, 2005 at
unnunbered p.2. Wien DRMS rendered its Decenber 22, 2004
decision, it had received only one page of Dr. Brown's response,
so Theriault had not considered it in her eval uation. Id.; Kelly

Dep. 19:4-20:1. But upon receipt of Dr. Brown's full response,

15



Dr. Reeder commented on it and Kelly weighed it in her appeals
decision. Kelly Dep. 20:2-23.

In a May 23, 2005 letter, Sarah Kelly inforned
Wedeneyer's attorney that DRVS was upholding its decision to deny
Wedeneyer's claim Stip. Ex. 44. The letter summari zed the
record and expl ai ned DRMS's reason for denying the claim Kelly
al so testified that the decision was based on the totality of
information. Kelly also reported that the factor that wei ghed
nost heavily was the nedical evidence, which "didn't support
restrictions and limtations that woul d preclude her from

perform ng her occupation.” Kelly Dep. 13:2-6, 17:6-11.

E. This Litigation

On Decenber 5, 2005, Ellen Wedeneyer filed this |awsuit
against US Life and DRMS, alleging that they wongfully denied
her disability benefits. She clains to be only partially
recovered from her cognitive problens and totally disabled by her
orthopedic injuries resulting fromdiscs herniated during the
accident. She sued the defendants for breach of contract (Count
), bad faith under 42 Pa.C.S. A. § 8371 (Count 11), and violation
of the Unfair Trade Practices and Consuner Protection Law
("UTPCPL"), 73 Pa. Stat. Ann. § 201-1 et seq. (Count 111).

Bef ore us now are defendants' notions for summary judgnent,
plaintiff's response, defendants' replies, and plaintiff's sur-
replies, as well as the parties' stipulation of facts that

attaches rel evant docunents as exhibits.
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Besi des the reports di scussed in our factual
background, supra, Wdeneyer has submitted three expert reports
prepared for this litigation. First, Leonard Paul, Ed.D., P.C
a vocational psychol ogi st and fornmer school psychol ogi st,
eval uat ed Wedeneyer on Decenber 13 and 28, 2005 and issued a
report on March 20, 2006° wherein he concluded that Wedeneyer is
vocationally disabled and there are no reasonabl e acconmodati ons
that could enable her to function productively. Pl.'s Qp'n Ex.
78.

Second, Wedeneyer submts a Decenber 8, 2006 expert
report by James Chett, an insurance clains and litigation
consul tant, who assessed the insurance clains handling practices
inthis case. DRMS Mbt. Ex. 52. He concluded that defendants
breached a duty of good faith and fair dealing. He found that US
Li fe had maxi mum probable liability of $4,710.24 per nonth
reduced by her Social Security paynent of $1,442.00 per nonth,
resulting in maxi mum probable liability of about $1, 215, 785 over
the course of thirty-three years. Chett Report, Dec. 8, 2006, at
5. He deened this to be the nost significant pending clai munder
the Chester County Internmediate Unit's coverage, which
contributed to its high loss ratio. 1d. at 21. M. Chett

further stated that insurers' nedical investigations are

® Dr. Paul had seen Wedemeyer on May 13, 2003 and
witten a letter report to her attorney on August 17, 2003
stating his conclusion that she was vocationally disabled. Pl.'s
Qop'n Ex. 77. It is unclear fromthe parties' subm ssions
whet her this docunent was part of her claimfile.
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typically done by using a physician or other |icensed
prof essional to performan |IME and he opined that insurers need
to hire an i ndependent exam ner who: "(1) routinely sees patients
in a current nmedical practice; (2) balances his/her IME practice
al nrost equally between claimants and insurers; (3) exam nes al
pertinent medical records and is anendable to discuss the patient
(with proper authorization) with the treating nmedical providers;
(4) is of the sane specialty as the treating provider; (5) is not
principally in the business of performng IMes.”" |[d. at 6-7.
Finally, Wedeneyer submts another report by her main
treating physician, Dr. Shiple, dated Decenber 4, 2006. DRVS
Mot. Ex. 51. Therein, Dr. Shiple explained prolotherapy, the
i njection-based treatnent he was giving Wedeneyer to treat pain
in her |ower back and | egs, and stated that such therapy
justified treati ng Wedeneyer with narcotic nedication, despite
Dr. Levin's April 15, 2004 report finding that use of narcotic
anal gesi cs was i nappropriate because Dr. Shiple's records did not
suggest that the nedications had i nproved her condition or
functional status. 1d. at 1-4. Dr. Shiple comented on Dr.
Levin's conclusion that there were no neurol ogic,
neur opsychol ogi ¢ or physical reasons for her synptons by stating
that: "I agree that she does not display the signs of nerve root
i npi ngenent in her lunbar spine and | have, in ny notes, attested
to that. Wat | amtreating and | have said all along that I am
treating is nyofascial pain and somatic dysfunction, which has

been tenporarily successful proving at |east tenporary efficacy
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in the treatnment we are rendering.” 1d. at 10. He also
criticized aspects of Dr. Reeder's deposition testinony,

sumrari zed his Septenber 5, 2006 exam of Wedeneyer, and opi ned
that she is totally disabl ed because she has not had significant

long-termpain relief fromhis treatnents. ld. at 4-12.

1. Legal Analysis®

Summary judgment is appropriate if there is no genuine
issue of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for summary judgnment, the Court nust viewthe
evi dence, and make all reasonable inferences fromthe evidence,

in the light nost favorable to the nonnoving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 252 (1986). The noving party

bears the initial burden of proving that there is no genui ne

issue of material fact in dispute. Matsushita Elec. |Indus. Co.

Ltd. v. Zenith Radio Corp., 475 U.S. 574, 585 n.10 (1986). Once

t he noving party carries this burden, the nonnoving party nust
"come forward with 'specific facts showing there is a genuine
issue for trial."" 1d. at 587 (quoting Fed. R Civ. P. 56(e)).
The task for the Court is to inquire "whether the evidence
presents a sufficient disagreenent to require subm ssion to the

jury or whether it is so one-sided that one party nust prevail as

®In this diversity action, the parties agree that

Pennsyl vani a | aw applies, and we, too, find that Pennsylvania's
| aw governs here.
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a matter of law. " Liberty Lobby, 477 U S. at 251-52; Tabas v.

Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995) (en banc).
We now apply this standard to the three counts
Wedeneyer asserts: bad faith, violation of the UTPCPL, and breach

of contract.

A. Bad Faith

Wedeneyer contends that the defendants' investigation
into her claim and decision to stop paying benefits after nore
than three years of paying them was unreasonable. She accuses
t hem of having "a m ndset of denial" throughout the
i nvesti gati on.

Pennsyl vania's Bad Faith Insurance statute prohibits
i nsurance conpanies fromacting in bad faith toward i nsureds:

In an action arising under an insurance

policy, if the court finds that the insurer

has acted in bad faith toward the insured,

the court may take all of the follow ng

actions:

(1) Award interest on the amount of the claim

fromthe date the claimwas made by the

insured in an anmount equal to the prine rate

of interest plus 3%

(2) Award punitive danages agai nst the insurer

(3) Assess court costs and attorney fees

agai nst the insurer.

42 Pa.C. S. A § 8371.

The statute does not define "bad faith," but

Pennsyl vani a courts have found it to be an insurer's "frivol ous

or unfounded refusal to pay proceeds of a policy," which "inports

a di shonest purpose and nmeans a breach of a known duty (i.e.,
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good faith and fair dealing), through sonme notive of self-
interest or ill will; nmere negligence or bad judgnent is not bad

faith." Terletsky v. Prudential Prop. & Cas. Ins. Co., 649 A 2d

680, 688 (Pa. Super. Ct. 1994) (quoting Black's Law Dictionary

139 (6th ed. 1990) (citations omtted)). Also, Section 8371 can

extend to the insurer's investigative practices. Condio v. Erie

Ins. Exch., 899 A 2d 1136, 1142 (Pa. Super. C. 2006) (citation

omtted).

A statutory bad faith claimhas two elenments: (1) "the
insurer |acked a reasonabl e basis for denying benefits;" and (2)
"the insurer knew or recklessly disregarded its |lack of a

reasonabl e basis." Booze v. Allstate Ins. Co., 750 A 2d 877, 880

(Pa. Super. C. 2000). The plaintiff insured has the burden of
proving each el enent by clear and convinci ng evidence, and nere

i nsi nuati on does not suffice. See Terletsky, 649 A 2d at 688;

Condi o, 899 A 2d at 1143. Thus, as the | ate Judge Rosenn
sumrari zed the Pennsylvania jurisprudence for our Court of
Appeal s, the plaintiff nust show "that the evidence is so clear,
direct, weighty and convincing as to enable a clear conviction,
wi t hout hesitation, about whether or not the defendants acted in

bad faith." J.C. Penney Life Ins. Co. v. Pilosi, 393 F. 3d 356,

367 (3d Cir. 2004) (citation omtted). Because a plaintiff nust
satisfy the clear and convincing evidentiary burden at trial,
“"[her] burden in opposing a sumrary judgnent notion is

comrensurately high." 1d.
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The first elenment is objective, so if a reasonable
basis exists for an insurer's decision, even if the insurer did
not rely on that reason, there cannot be bad faith. See

Li vornese v. Med. Protective Co., 219 F. Supp. 2d 645, 648 (E.D.

Pa. 2002), rev'd on other grounds, 136 Fed. Appx. 473 (3rd Grr.

June 9, 2005); WIllians v. Hartford Cas. Ins. Co., 83 F. Supp. 2d

567, 574 (E.D. Pa. 2000), aff'd, 261 F.3d 495 (3rd G r. 2001)
(table). Qur courts have repeatedly held that an insurance
conpany's substantial and thorough investigation of an insurance
claim which forms the basis of its refusal to nake or continue
meki ng benefit paynents, establishes a reasonabl e basis that

defeats a bad faith claim Mann v. UNUM Life Ins. Co. of

Anerica, No. 02-1346, 2003 W. 22917545, at *6 (E.D. Pa. Nov. 25,

2003) (citing cases); see also Montgonery v. Federal Ins. Co.,

836 F. Supp. 292, 298 (E.D. Pa. 1993) (holding that defendant's
denial of claimwas not in bad faith where it conducted an
extensive investigation and provi ded evidence to support its
reasonabl e basi s).

As one court expl ai ned:

To defeat a bad faith claim the insurance
conmpany need not show that the process used
to reach its conclusion was flawl ess or that
its investigatory nethods elimnated
possibilities at odds with its concl usion.

Rat her, an insurance conpany sinply nmust show
that it conducted a review or investigation
sufficiently thorough to yield a reasonable
foundation for its action.

Mann, 2003 W. 22917545, at *7; see also Krisa v. Equitable Life

Assur. Soc., 113 F. Supp. 2d 694, 704 (M D. Pa. 2000) ("bad faith
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is not established if there is any reasonable interpretation that
supports a coverage determ nation favoring the insured");

Al exander v. Provident Life and Accident Ins. Co., No. 00-1405,

2003 W 23757578, at *5 (M D. Pa. Jan. 2, 2003) (holding that
even though insurer's investigative nmethods nmay have been
wanting, there was sufficient evidence to showits conclusion did

not |ack a reasonable basis); Cantor v. The Equitable Life

Assurance Society of the U S., No. 97-5711, 1999 W. 219786, at *2

(E.D. Pa. Apr. 12, 1999) ("insurance conpany is not required to
denonstrate its investigation yielded the correct conclusion or
even that its conclusion nore |likely than not was accurate .

[or that its process] was flawl ess or that [its] investigatory
methods . . . elimnated possibilities at odds with its
concl usion. ™).

An insurer can rely on I MEs of qualified health

prof essi onal s who exam ne claimants in a usual and customary

manner. Seidman v. M nnesota Mutual Life Ins. Co., 40 F. Supp

2d 590, 594 (E.D. Pa. 1997). The insurer nust provide the

examners with all rel evant docunents. See Hollock v. Erie Ins.

Exchange, 54 Pa. D. &C. 4th 449, 486-87, 527-28 (Pa. Com PI.
Luzerne Co. Jan. 7, 2002) (finding bad faith where insurer
purportedly relied on | ME report that did not exam ne any nedi cal
records in insurer's possession or docunents concerning
claimant's job duties, yet rendered unsubstantiated concl usi on
attributing nedical problens to claimant's job), aff'd, 842 A 2d

409 (Pa. Super. C. 2004), appeal dism ssed as inprovidently
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granted, 903 A 2d 1185 (Pa. Aug. 22, 2006) (per curiam. \Wen
reviewing a disability claim an insurer is not required to give
greater credence to opinions of treating nmedical providers or to
accept their findings at face value. Mann, 2003 W. 22917545, at
*9.

Def endants contend that the record anply shows that
DRMS conducted a substantial and thorough investigation that

" This record

yi el ded a reasonabl e basis for denying the claim
confirnms that Dr. Herman, Dr. Reeder, and Dr. Jay perforned

nmedi cal record reviews. The claimfile included nedical updates
and reports that DRVS had requested from Wedeneyer's treating
nmedi cal providers, as well as information Wdeneyer herself
supplied. DRMS al so commi ssioned two outside consultants --
neurol ogi st Dr. Levin and neuropsychol ogist Dr. Koffler -- to
performI|MEs and submt reports. On appeal, DRVS assigned an
appeal s anal yst who had no prior involvenent in the claim and it
obt ai ned i ndependent file reviews from neurol ogi st Dr. Krasnow
and neuropsychol ogi st Dr. Johnston. It sent copies of their
report to Wedeneyer's treating physicians, Dr. Zeigler and Dr.
Shiple, requesting their conments and revi ew before nmaking a

decision on the appeal. Dr. Ziegler did not respond, and Dr.

Shiple stated he would stand on his patient summary report, which

" DRMS al so argues that it is not subject to 42
Pa.C.S. A. 8 8371 because it is not an insurer. \Wdeneyer
vigorously disputes this, contending that DRVS is an insurer. W
need not address this dispute, because, as discussed infra, even
if we resolved it in plaintiff's favor, the record here cannot
sustain a bad faith claim
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was by then twenty-one nonths old and offered no opinion as to
restrictions and limtations on Wdeneyer's ability to work.
Only after this extensive investigation did DRMS render a fi nal
decision on the claim

Wedeneyer, in turn, asserts that defendants acted in
bad faith while investigating and then when deciding to stop her
disability benefits. She clains that DRVS failed properly to
i nvestigate the requirenments of her job and Ph.D. program that
its nmedical reviews were defective, and that its doctors were
bi ased.

First, Wedeneyer contends that DRMS coul d not assess
her ability to work as a principal at a school for troubled
chil dren because they never sought her job description. She
clains DRVS received her job description for the first tinme when
her attorney faxed it to DRVB on February 17, 2006. % See Pl.'s
Qop' n Ex. 67 Job Description (stanped received Feb. 21, 2006).
But in 2001 US Life or DRVMS sent to Wedeneyer's enpl oyer a job
description formthat asked a series of questions about her
position, including its physical requirenents. See DRVMS Reply,
Ex. 84 (DRWVS00744-745). US Life received the conpleted

description from her supervisor, Levi Wngard, on August 21,

® Plaintiff's supervisor testified that the job
descri pti on Wedeneyer's attorney gave DRVMS in 2006 was not the
description in place when she was hired. Wngard Dep. 17:9-
19:18, Dec. 7, 2006. Wngard believed that Wdeneyer assisted in
preparing the 2006 description as part of a request for a
posi ti on upgrade, but because that description did not have a
notation indicating Board approval, it may or nmay not have ever
been in effect. [|d. at 85:7-88:22.
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2001. See id. During discovery, DRMS produced that description
fromits records. See DRVS Mot. Ex. 84 "JOB DESCRI PTI ON' and
"PHYSI CAL JOB REQUI REMENTS" (DRMS00744-45). Also, the two
i ndependent consultants who reviewed the claimon appeal, Dr.
Krasnow and Dr. Johnston, expressly stated that they reviewed the
"Job Description and Physical Job Requirenment for the position of
Principal."” DRMS Mot. Ex. 49 Report of Drs. Krasnow & Johnston
Apr. 11, 2005, at 10. Thus, the record shows that before it made
a final decision on the claim DRMS anal ysts had the job
description and two external doctors considered it in their file
review. Therefore, Wedeneyer has failed to show that defendants
never sought her job description or that they ignored it.

Second, Wedeneyer stresses that her doctorate was
"pivotal" to her claimdetermnation, yet DRMS ignored her
| etters concerning her studies and it also failed to properly
i nvestigate because it did not speak with anyone at Immaculata to
| earn what she had done to earn her degree. She notes Dr.
Reeder's recommendation in Decenber of 2003 that DRMS investigate
Wedeneyer's activities with respect to her Ph.D. -- a degree
noted forty-three tinmes in her claimfile. Pl.'s Cpp'n Ex. 71
Reeder Med. Referral Form Dec. 15, 2003; Ex. 70 Qaimfile
excerpts where Ph.D. is nentioned. Yet, when deposed, Dr. Reeder
testified that he could not recall whether he had seen
Wedeneyer's letters of February 1, 2003 and April 18, 2003
expl ai ning how she obtai ned the degree. Reeder Dep. 40: 3-43: 22,
July 26, 2006.
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It is undisputed that DRMS asked her several tinmes in
letters to describe her work in the doctorate program and she did
so in letters of February and April of 2003. Surely no one was
better able to explain her work than Wedeneyer herself. Even if
Dr. Reeder never saw those letters, he was only one of the
reviewers and not the ultimate decisionmaker on the claim The
only record evidence is that each cl ains anal yst nmade the
decision to term nate benefits, and there is no evidence that
they ignored Wedeneyer's letters. Sarah Kelly, the DRMS appeal s
anal yst, testified in her deposition that Bethany Theri ault
decided to deny the claimin Decenber of 2004, and that Kelly
concl uded that she was correct and upheld the deci sion based on
the totality of information in the claimfile. Kelly Dep. 6:18-
24, 13:2-6. Dr. Reeder also testified that the disability claim
anal ysts deci ded whether or not to accept and act upon his
recomendati ons. Reeder Dep. 61:1-10.

Wedeneyer counters that "the various young ladies in
the clains departnent” -- Sarah Kelly, Sarah Lawsure, and Bet hany
Theriault -- "are wonen young enough to be Dr. Reeder's
daughters, with relatively nodest educational and training

9

backgrounds conpared to that of Dr. Reeder."” Pl."s Sur-reply 7.

® The record does not reveal the ages of the wonen, but
it does show that they each had between four and nine years of
experience in their profession. At the tine of her deposition
Kelly had been a clains handler at DRVS for nine years. Kelly
Dep. 10:8-12. Theriault had four years of experience at DRVS.
Theriault Dep. 10-11. Lawsure is a registered nurse who was a
nmedi cal reviewer at another conpany for two years before she
(continued...)
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Wedeneyer therefore argues that counsel nust present to a jury
the question of who had "real authority.” 1d. at 8.

But Wedeneyer nust do nore than sinply declare that a
di spute exists as to who in fact denied her claim She nust
instead "set forth specific facts showing that there is a genuine
issue for trial." Fed. R Gv. P. 56(e). Absent specific facts
suggesting that enpl oyees' ages or years of job experience
affected their decision-nmaking abilities, such factors are
irrelevant. Wedeneyer offers no such specific facts -- only
crude i nnuendo. She has thus failed to show that there is a
genui ne issue for trial as to who was the deci si onnaker.

Moreover, as to the relative inportance of the
doctorate to the term nation of benefits, the only record
evidence is that Kelly considered the totality of infornmation,
and the factor that wei ghed nost heavily was the nedi cal
evi dence, which, according to Kelly, "didn't support restrictions
and limtations that would preclude her from perform ng her
occupation."” Kelly Dep. 13:2-6, 17:6-11. In a claimfile
consi sting of hundreds of pages, forty-two references to the
Ph.D. does not rise to the level of creating a material dispute
as to how Kelly weighed all the factors.

In sum the decisionnakers had access to Wdeneyer's

own description of her doctoral work, and there is no record

° (...continued)

joined DRMS in 1997, and DRMS pronoted her to nedical services
manager in 2002. Lawsure Dep. 5:13-7:6.
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evi dence that they ignored that description. Accordingly, we
find that DRVS's reliance on Wedeneyer's own description of her
doctoral program instead of interview ng her professors, was
reasonabl e and does not show that it acted in bad faith when
investigating this matter.

The third maj or probl em Wedeneyer alleges is flawed
nmedi cal reviews, specifically those of Dr. Herman and Dr. Reeder.
Pl.'s Opp'n 44-45. She first notes that Dr. Herman's Cctober 19,
2001 review concludes she could not have | ost consci ousness at
the time of her accident, and Dr. Reeder's February 5, 2003
review states the accident report contained no nention of |oss of
consci ousness. \Wdeneyer suggests that these conclusions are
unwar rant ed because her file did not contain anbul ance records,
energency roomrecords, or statenents fromw tnesses to the
accident. DRMS, in turn, asserts that Wdeneyer's nedi cal
providers' records support the reviews' remarks. Dr. Herman's
Cctober 19, 2001 review specifies that he exam ned Wedeneyer's
treating nedical providers' records -- chiropractor Raynond
W sdo's records from April through August of 2001, and
physiatrist WIIliam Murphy's records from June through Septenber
of 2001. Herman Review, Cct. 19, 2001, at 1. Wile Dr. Herman's
Cctober 19, 2001 review does not quote directly fromthose
doctors' reports, Dr. Reeder's February 5, 2003 review does. See
Pl.'"s Opp'n Ex. 68 Reeder Review, Feb. 5, 2003. Dr. Wsdo's
April 2001 records of treatnent state that Wdeneyer "struck head

on steering wheel upon inpact but did not | ose consciousness,"”
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and Dr. Murphy recorded in June of 2001 that Wdeneyer was
"restrained" while stopped in traffic and "struck her head on the
steering, but did not |ose consciousness.” 1d. at 2-3. The
acci dent report al so does not nention |oss of consciousness. Id.
at 2. Dr. Reeder also discussed an Cctober 25, 2001 report of a
neur opsychol ogi cal eval uation by psychol ogi st Carl Bradford,
Ph.D. -- issued after Dr. Herman's review -- noting that the only
change in history he provided was that "the insured now stated
t hat she had | ost consciousness"” and that "Dr. Bradford stated
that he did review the Accident Report, yet he did not comment on
this inconsistency.” 1d. at 4. On this record, we find that
i nformation from Wdeneyer's own treating physicians provided a
reasonabl e basis for the reviewers' comments.

Wedeneyer alleges a further problemwth Dr. Herman's
May 27, 2002 review because he stated, "I am assum ng she is not
on any narcotic or strong nedication at this tinme because
chiropractors are not permtted to prescribe them" Herman
Revi ew, May 27, 2002, at 1. She clainms this overlooks that her
neurol ogi st, with whom Dr. Herman knew she was being treated,
coul d have prescribed narcotics. However, Dr. Hernman expressly
states that at the tinme of the May 27, 2002 review -- seven
nmont hs after his previous review -- "[i]t would appear that Dr.
Wsdo is the only care giver at this tine." 1d. at 1. He also
noted the inportance of getting nedical records froma
neur opsychol ogi cal examthat Dr. Bradford was supposed to have

done. I d. Because there is no indication that Dr. Hernman knew
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Wedeneyer was still treating with a neurologist, his comments
about nedi cation do not suggest that he ignored record evidence.
Wedeneyer also cites several deficiencies in Dr.
Reeder's February 5, 2003 report. First, she suggests that he
contradicts hinself on the question of whether she suffered from
nerve root irritation. According to Wdeneyer, Dr. Reeder
concluded in his February 5, 2003 review that "none of [her]
herni ated di scs coul d possibly cause nerve root irritation."
Pl."s Opp'n 44. But when deposed, he conceded that a herni ated
disc can irritate a nerve root without comng into direct contact
wthit. See Reeder Dep. 27:1-5. DRMS denies any contradiction
on this issue. Wen Dr. Reeder reviewed the docunents in the
claimfile, including cervical and |lunbar MRI's, he found "no
evi dence of any cord or nerve root involvenent in any of these
studi es that woul d support a diagnosis of radi cul opathy or that
woul d explain the insured' s extrene pain conplaints.”" Reeder
Revi ew, Feb. 5, 2003, at 2. Wdeneyer's attorney asked Dr.
Reeder at his deposition whether it was "true that a herni ated
dis[c] can cause a disruption and an inflamation of the tissue
around the -- the dis[c] and the nerve root w thout comng into
direct contact with the nerve root?" to which Dr. Reeder
responded, "Yes." Reeder Dep. 27:1-5. Thus, in his review Dr.
Reeder opined on what the record supported, and in his deposition
he answered a hypot hetical question divorced fromany concrete
nmedi cal records. W therefore agree with DRVS that there is no

i nconsi stency between Dr. Reeder's statenents.
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The second defect Wdeneyer identifies with Dr.
Reeder's report is that he found it "suspicious" that Dr. Mirphy
reported on June 7, 2001 that Wedeneyer had "been able to work
despite her synptons" after her accident. Pl.'s OQop'n 45, EX. 68
Reeder Review, Feb. 5, 2003. Wdeneyer points out that Dr.
Reeder's deposition revealed Dr. Murphy did not describe the how
much she had worked after the accident, Reeder Dep. 52:17-53: 14,
so Dr. Reeder apparently could not have known the intensity or
frequency of her post-accident work.

As DRMS points out, Dr. Reeder wote the February 5,
2003 review |l ong before DRVS concluded its investigation, and the
review itself reached no concl usi ons about her capacity to work.
Instead, it raised questions and recommended a neur ol ogy
evaluation at an academ c head injury center. See Reeder Review,
Feb. 5, 2003, at 5. Because nedical file reviews are intended to
identify relevant issues and ability to work is at the core of
Wedeneyer's claim Dr. Reeder was nerely doing his job by
comrenting on the information Dr. Mirphy provided.

The third alleged problemw th Dr. Reeder's report is
that he descri bed a "nonphysiologic" finding during Dr. Wbner's
Waddel | test, which involves a person's response to conpression
on the top of the head. However, Dr. Shiple's report of Decenber
4, 2006 found the response to be genuine and opi ned that Dr.
Reeder did not understand the test. DRMS Mdt. Ex. 51. Since Dr.
Shiple's report was not part of the file when DRVS was eval uati ng

the claim it cannot be used to suggest that DRMS ignored

32



evidence contrary to Dr. Reeder's opinion, or that it
unreasonably relied on Dr. Reeder's opinion. |In fact, during
Wedeneyer's appeal, DRMS invited Dr. Shiple to submt updated
i nformation, but he declined.

Finally, turning to Wedeneyer's assertions about the
| MEs, she argues that PAS inplicitly and inproperly told Dr.
Levin and Dr. Koffler to provide IME reports based only on
obj ective signs and synptons they observed and to pay no
attention to subjective signs and synptons that Wdeneyer m ght
report. The January 15, 2004 appointnment letters fromPAS to the
doctors state:

OBJECTI VES

This exam nation is for eval uation purposes

only. W do not authorize therapy, treatnent
or invasive testing.

NARRATI VE REPORT
Pl ease include the follow ng information

1. Patient's history and physi cal

2. bjective findings as per your exam nation and
review of any nedical records

3. Diagnosis and prognosis as they pertain to the
Al | owabl e Condition(s)

4. Limtations and restrictions (along with
anticipated duration) relative to OBJECTI VES

5. Medication and/or treatnment which, if
continued or instituted, would facilitate recovery

DRVMS Reply Ex. 87.

According to DRVS, Wedeneyer's argunent focuses only on
the second instruction and ignores the reality that the doctors
woul d obtain subjective conplaints through the patient's "history
and physical", as the first instruction specified. I|ndeed, Dr.

Levin's report details Wedeneyer's subjective conplaints, see
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Stip. Ex. 29 at 2-4, as does Dr. Koppler's report, see Stip. Ex.
40 at 2-11. Accordingly, there is no nerit to Wedeneyer's claim
that DRVS inplicitly told the doctors to ignore subjective
synpt ons.

As to Wedeneyer's charge that Dr. Levin is biased, her

0 But even i f we

evi dence on this issue is inadm ssible.
considered his earlier deposition testinony concerning what
percentage of his reports were done for defendants, it would not
create a material dispute of fact because Wedeneyer has not
identified facts suggesting that either Dr. Levin or Dr. Koppler
performed their IMEs in anything other than the usual and

customary fashion. Accordingly, DRVS was entitled to rely on

their reports. See Seidnan v. M nnesota Miutual Life Ins. Co., 40

F. Supp. 2d 590, 594 (E.D. Pa. 1997) (holding it was not bad
faith for insurer to rely on qualified health professionals' |MEs
done in a usual and customary fashion, even though another doctor
opi ned that better tests were avail abl e).

In conclusion, after DRVMS consi dered many nedi cal
reports and nedical file reviews -- including two done by

i ndependent consultants who considered a job description -- as

% Wedeneyer tries to introduce one page from
deposition testinony that |I. Howard Levin, MD., gave in an
unrelated civil action in 2002. See Pl.'s Opp'n 26, Ex. 75 Levin
Dep., June 20, 2002. Fed. R Cv. P. 32(a) permts the use of
deposition testinmony, in accordance with the Rules of Evidence,
"agai nst any party who was present or represented at the taking
of the deposition or who had reasonabl e notice thereof." Because
neither US Life nor DRVS were parties to the other action or had
noti ce of the June 20, 2002 deposition, that deposition is not
adm ssi bl e.
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well as two reports fromIMEs done by independent doctors -- it
determ ned that Wedeneyer was no | onger disabled within the
meani ng of the insurance policy. Wdeneyer's main treating
physi ci an declined to coment on this conclusion wth anything
other than information provided in a report that was by then
twenty-one nonths old. Only then did DRVS render a final
deci si on denyi ng Wedeneyer's appeal of the initial term nation of
LTD benefits.

Even if we were to assune the investigation was
i nperfect and that there was sone conflicting evidence as to
Wedeneyer's all eged disability, any disputes do not rise to the
| evel of material issues of fact that would preclude granting
summary judgnent here. There is anple record evidence show ng
that DRVMS conducted a thorough investigation and had a reasonabl e
basis for term nati ng Wedeneyer's LTD benefits.

In short, Wedeneyer falls far short in carrying the
heavy burden Pennsyl vania | aw i nposes on her. The defendants are

entitled to judgnent as a matter of law on the bad faith claim

B. The Unfair Trade Practices Consuner Protection Law

Pennsyl vania's Unfair Trade Practices Consuner
Protection Law ("UTPCPL"), 73 Pa. Stat. Ann. 88 201-1 et seq., is
a renedi al statute that conbats sellers' unfair or deceptive
busi ness practices by equalizing "the market position and

strength of the consuner vis-a-vis the seller". See Comobnwealth

v. Monunental Properties, Inc., 329 A 2d 812, 815-16, 820 (Pa.
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1974). The UTPCPL provides relief for m sfeasance, not
nonf easance. MacFarland v. U S. Fidelity & Guar. Co., 818 F.

Supp. 108, 111 (E.D. Pa. 1993) (citation omtted).
"[Misfeasance is an inproper performance of a contracted
obligation, while nonfeasance is the nere failure to perform"”

Parasco v. Pacific Indem Co., 870 F. Supp. 644, 648 (E.D. Pa.

1994) (internal quotations and citation omtted). An insurer's
nmere refusal to pay a claimis nonfeasance and therefore not

acti onabl e. Horowitz v. Federal Kenper Life Assur. Co., 57 F.3d

300, 307 (3d Cir. 1995). M sfeasance can exist where an insurer
conducted a post-loss investigation in an unfair and nonobjective
manner or m srepresented the nature of its contractua
obligations. Parasco, 870 F. Supp. at 648.

DRMS contends that Wdeneyer has no claim pursuant to
the UTPCPL because there is no contractual relationship between
them Wedeneyer's briefing of her UTPCPL cl ai m does not contest
this argunent. See Pl.'s Opp'n 50-52.

This court has addressed this issue. In Brownell .

State Farm Mut. Ins. Co., 757 F. Supp. 526 (E.D. Pa. 1991), the

plaintiff's insurance conpany hired an external auditor to assess
the need for and cost of services rendered by the plaintiff's
doctor, id. at 529. As here, the plaintiff alleged that the
auditor financially benefitted when it conspired with her

i nsurance conpany to reject her clains. 1d. The court

expl ained that the UTPCPL targets "conmercial transactions

bet ween consuners and sellers, or those in the chain of supply
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who affirmatively m sl ead purchasers whose reliance was
reasonabl e and specifically foreseeable.” 1d. at 533 (citing

Vall ey Forge Towers v. Ron-lke Foamlnsulators, Inc., 574 A 2d

641, 647 (Pa. Super. C. 1990)); see also Mnunental Properties,

329 A 2d at 820 (explaining that the UTPCPL's passage was
pronpted by "[a] perception of unfairness [that] |ed the

Legi slature to regulate nore closely market transactions" and

that "[t]he m schief to be renedied was the use of unfair or
deceptive acts and practices by sellers”). The plaintiff in
Brownel | had purchased her insurance policy from State Farm and
relied upon its prom ses of paynent and representations about
coverage. 757 F. Supp. at 533. The auditor, however, was not

"in any trade or commercial relationship with plaintiff

sufficient to render it liable to her under the ["UTPCPL"]." Id.

(quoting Benjamin v. Nationw de Mut. Autonpbile Ins. Co., No.

266, slip op. (C.P. Phila. Dec. 12, 1987)). Accordingly, the
Court dism ssed the UTPCPL cl aimagainst the auditor.

Wedeneyer, through her enpl oyer, purchased insurance
froman i nsurance conpany, US Life, and relied upon US Life's
representati ons concerning coverage. There is no record evidence
of a contractual or direct commercial relationship between
Wedeneyer and DRMS. Therefore, consistent wwth Brownell and the
Pennsyl vani a jurisprudence, the UTPCPL cl ai magai nst DRMS nust

fail, and DRVS is entitled to judgment as a matter of law *!

1 Even if Wedeneyer had argued she possessed the
(continued...)
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As to US Life, it asserts that DRVS s denial of
Wedeneyer's claimis nonfeasance (i.e., "the nere failure to
perfornmi), and thus not actionable under the UTPCPL. Wdeneyer
unsurprisingly, characterizes her claimas one for mal feasance
(i.e., "an inproper performance of a contracted obligation")
arising fromdefendants' failure properly to investigate al
facts relevant to her claim But even if we accept Wdeneyer's
characterization of her claim the evidence does not support her
al l egation that the investigation was "unfair and nonobjective"
or a "shanl whose results "were a foregone conclusion."” Second
Am Conpl. 11 25, 35. To the contrary, the defendants conducted

a thorough and serious investigation. Cf. Guesnt v. Wstern

Pacific Mut. Ins. Co., No. 97-4704, 1998 W. 150985, at *7 (E. D

Pa. Mar. 30, 1998) (denying insurer's summary judgnment notion on
UTPCPL cl ai mwhere jury could infer fromevidence that insurer
acted unfairly and deceptively by trying to force upon insureds
an i nproper solution that contravened the terns of the warranty
policy at issue). The defendants did not handl e Wedeneyer's

claiminproperly. See Cantor v. The Equitable Life Assurance

Society of the U S., No. 97-5711, 1999 W. 219786, at *5 (E.D. Pa.

Apr. 12, 1999) (holding that plaintiff failed to carry his burden

on UTPCPL cl ai mwhere insurer had a reasonable basis to term nate

" (...continued)

necessary relationship with DRMS to bring a UTPCPL cl ai m and
prevail ed on that argunent, judgnent for DRMS would still be
proper for the sane reasons the claimfails against US Life.

38



plaintiff's benefits). US Life is entitled to judgnent on the

UTPCPL claimas a matter of | aw.

C. Breach of Contract

To establish a breach of contract claim a plaintiff
nmust show " (1) the existence of a contract, including its
essential ternms, (2) a breach of a duty inposed by the contract

and (3) resultant damages." Corestates Bank, N.A v. Cutillo,

723 A 2d 1053, 1058 (Pa. Super. Ct. 1999). Only a party to a
contract can be liable for breach of that contract. El ectron

Energy Corp. v. Short, 597 A 2d 175, 177 (Pa. Super. C. 1991).

Mor eover, where one's insurance conpany hires an insurance
adjuster to handle her claim there is no contractual privity
bet ween the insured and the insurance adjuster in the absence of

separate contract between them See Peer v. Mnnesota Miut. Fire

& Cas. Co., No. 93-2338, 1993 W 533283, at *3 (E.D. Pa. Dec. 23,

1993) (citing Hudock v. Donegal Mitual Ins. Co., 264 A 2d 668

(Pa. 1970)).

The record is clear -- indeed, is undisputed -- that
Wedeneyer never entered into a contractual relationship with
DRMS. Accordingly, her breach of contract clai magai nst DRVS
must fail as a matter of |aw

As to US Life, our inquiry on the breach of contract
claimis materially different fromour earlier inquiries into
Wedeneyer's other two counts. W have already found that DRMS' s

decision to term nate benefits was the result of a thorough
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i nvestigation that gave a reasonable basis for finding that
Wedeneyer was no | onger disabled. However, even where an
insurer's investigation and term nation deci sion was not

unf ounded or frivolous, and therefore did not violate the bad
faith statute, the insurer nmay neverthel ess have in fact breached

a contract to provide benefits. See, e.qg., Kearns v. M nnesota

Mut. Life Ins. Co., 75 F. Supp. 2d 413, 419-21 (E. D. Pa. 1999)

(granting defendant insurer's sumrmary judgnent notion on bad
faith and also granting plaintiff's sunmary judgnent notion as to
defendant's breach of contract for benefits due under the

policy); Lieberson v. Chubb Life Ins. Co., No. 97-5716, 1998 W

404537, at *2 (E.D. Pa. July 14, 1998) (sane).

We turn now to whether there exists a genuine issue of
material fact about US Life's violation of its contractual
obligation to pay LTD benefits to Wedeneyer if she was totally or
partially disabled. The Policy defines total disability as "your
conplete inability to performthe material and substantial duties
of your regular job," which is "that which you were perform ng on
the day before total disability began.” Partial disability is an

inability to "performthe nmaterial and substantial duties of your

regul ar job," even though one can still perform"at |east one of
these duties on a part-tine basis, or . . . at |east one, but not
all, of these duties on a full-tinme basis."

As rehearsed in our factual background, Dr. Shiple,
Wedeneyer's main treating physician, and Dr. Paul, a vocationa

psychol ogi st and fornmer school psychol ogi st, have submtted
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reports in conjunction with this litigation opining that she
continues to be disabled. US Life insists that she is not in
fact disabled. Thus, there is record evidence of a materi al

di spute that a jury nust resolve.

I'11. Concl usion

For these reasons, we shall grant DRVMS's notion for
sumrmary judgnent as to all three counts and grant US Life's
notion for sunmary judgnment as to the counts for bad faith and
violation of the UTPCPL. W shall also deny US Life's notion as
to the breach of contract claim An Oder to this effect

foll ows.

BY THE COURT:

[s/ Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLEN VWEDEMEYER ) ClVIL ACTI ON

V. :
THE UNI TED STATES LI FE
| NSURANCE COVPANY IN THE I TY :
OF NEW YORK, et al. ; NO. 05-6263

J UDGVENT
AND NOW this 6th day of March, 2007, the Court having

granted defendant Disability Rei nsurance Managenent Services,
Inc."s notion for sunmary judgnent as to all clains, JUDGVENT | S

ENTERED i n favor of defendant Disability Rei nsurance Managenent

Services, Inc. and against plaintiff El|len Wdeneyer.

BY THE COURT:

[s/ Stewart Dal zell, J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLEN WEDEMEYER : ClVIL ACTI ON
V. :
THE UNI TED STATES LI FE
| NSURANCE COMPANY IN THE CI TY )
OF NEW YORK, et al. ; NO. 05-6263
ORDER

AND NOW this 6th day of March, 2007, upon
consi deration of the parties' stipulation of facts, defendants’
notions for sunmary judgnent (docket entries # 60, 61),
plaintiff's response thereto (docket entry # 66), defendants’
notions for leave to file reply and the attached replies (docket
entries # 73, 74), and plaintiff's notions for leave to file sur-
reply and the attached sur-replies (docket entries # 76, 77), and
in accordance with the acconpanyi ng nenorandum it is hereby
ORDERED t hat :

1. Def endants' notions for leave to file reply are
GRANTED and the Clerk shall DOCKET the replies attached to those

noti ons;
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2. Plaintiffs' notions for leave to file sur-replies
are GRANTED and the Cerk shall DOCKET the sur-replies attached
to those noti ons;

3. Def endant Disability Rei nsurance Managenent
Service's notion for summary judgnent i s GRANTED,

4, Def endant The United States Life Insurance Conpany
inthe Gty of New York's ("US Life") notion for summary judgnent
IS GRANTED as to Counts Il and Il and DENI ED as to Count |I;

5. On March 20, 2007, trial shall COWMMENCE on the
remai ning claimfor breach of contract against US Life at 9:30
a.m in Courtroom 10B; and

6. By March 13, 2007, in accordance with the attached
order regarding pretrial subm ssions, plaintiff and defendant US
Life shall SUBMT a joint pretrial stipulation, requests for jury
instructions, proposed jury verdict form and any notions in
limne, wth responses to those notions due by noon on March 15,

2007.

BY THE COURT:

/sl Stewart Dal zell, J.

44



